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ROADMAP FOR DEFENSIVE ASYLUM CASES
A step-by-step guide on what to do with your asylum case in Immigration Court

· Review training materials and client case file received from LSNYC 
1. Review training materials. You can find our training materials online here: https://www.legalservicesnyc.org/pro-bono-resources/immigration-resources/defensive-asylum-clinic/
Password: demandjustice

2. Review the client’s case file. If the I-589 has not been filed yet, make note of the one-year filing deadline (one year after the date your client last entered the country). It is imperative that the I-589 asylum application is received by EOIR before this date so your client is not barred from asylum. If your client is outside of the one-year filing window, talk to your LSNYC mentor about possible exceptions. 

3. Contact your LSNYC mentor to discuss case strategy and any preliminary questions.

· Confirm your client’s hearing date and register to represent your client in Immigration Court. 

1. Check your client’s case information and confirm the hearing date with their A#. You can also get information by calling the EOIR hotline: 1-800-898-7180. The court frequently reschedules or cancels hearing dates. If your hearing is postponed or cancelled, contact your mentoring attorney to discuss next steps.

2. You can check the assigned Immigration Judge’s record of grants/denials here. 

3. Register as an Attorney with the EOIR e-registry system (ECAS) and get an EOIR Identification Number. You must complete the registration process to appear in Immigration Court and to file supporting documentation through EOIR’s online case system (ECAS). An overview of the registration requirements can be found here, it requires registering online and then validating your identity in the immigration court closest to you. 

4. Once you create an ECAS account, you will be able to submit an EOIR-28 to enter your appearance as the attorney of record. You will also be able to access notices from the court and receive copies of anything filed by opposing counsel (OPLA ICE). The ICE attorney is sometimes also referred to as DHS or Assistant Chief Counsel (ACC). This is the platform where you will file everything related to the case. The system automatically completes service on the opposing party, so there is no need to serve OPLA ICE separately. 

5. The Some Immigration Judges (IJ) are cancelling master calendar hearings once the EOIR-28 is submitted, and then issuing scheduling orders requesting the submission of written pleadings instead. Please check with your LSNYC mentor if this is your IJ’s practice and to strategize about the best course of action if it is. 

6. You will be notified if the Court or ICE uploads anything to your client’s ECAS account. ICE has been filing motions to pretermit proceedings, not just under asylum cooperative agreements, but more often because they claim the I-589 is incomplete –for example, by arguing that the application lacks sufficient detail or that the client has not established prima facie eligibility for relief. Please let your LSNYC mentoring attorney know if you receive a motion like this. 

· Confirm that your client (and any dependents) have valid work permits. They become eligible to apply for a work permit 150 days after the I-589 was filed. We recommend filing the I-765 and supporting documents online.  Once your client is approved for work authorization and receives their Employment Authorization Document (EAD), they must schedule an appointment with their local Social Security Administration office to apply for a Social Security number and card. If your client has not applied for their work permit yet or their work permit is expiring in the next 12 months, please help them apply for a renewal. Note that renewals can take over a year to adjudicate and automatic extensions are no longer possible, so it may be prudent to file a year before the current work permit expires. Contact your mentoring attorney for a sample cover letter. 

· Check if your client owes the Annual Asylum Fee. The Department of Homeland Security implemented a new annual asylum fee for I-589 applications that have been pending for longer than a year after October 1, 2025. EOIR has indicated they will issue notices when this fee is due. If your client has an upcoming hearing and has not received a notice, please contact your LSNYC mentoring attorney to strategize. This fee can be paid using the EOIR payment portal—there is no fee waiver available. 

· Familiarize yourself with the Immigration Court Practice Manual. This manual covers all of the rules about practicing before the immigration court and includes important guidelines about filing deadlines and motion practice. 


· Initiation of Removal Proceedings: A Notice to Appear (NTA), or Form I-862, is the formal charging document issued by the Department of Homeland Security (DHS) that initiates removal proceedings against your client. It orders the non-citizen to appear before an immigration judge and explains why the government believes they are removable. In most cases, your client has already been served with this document, which includes a specific court date they are required to attend. Your client must present themselves at immigration court on the date indicated regardless of whether their case appears on the EOIR portal. 

· Request client file through Freedom of Information Act (FOIA) and Record of Proceedings (ROP) requests. If your client's case was referred to immigration court by the asylum office, and if you deem it necessary to review the client's immigration file, submit an online FOIA Request for a copy of your client’s file. Note that these are typically heavily redacted. If your client was previously in removal proceedings, you can request a copy of their file from EOIR by making an ROP request. It is important to request these documents well ahead of the individual hearing date, as it will take time to obtain them.

· Address changes: Your client is required to inform EOIR and USCIS of any address changes. You must file an EOIR-33 form with the Immigration Court within five days of your client's move. Please also submit an AR-11 form online if your client has any applications pending with USCIS.
· Prepare for the Master Calendar Hearing (MCH).

1. Your client MUST attend all hearings or they will be ordered removed in absentia. Please note if the NTA has a listed court date and be prepared to attend with your client on that date unless the hearing date is changed. Continue to check EOIR to see if there is any update on the dates weekly, even if you have entered an EOIR-28.

2. The master calendar hearing is a short 10-15 minute hearing to (1) respond to the charges in the Notice to Appear (NTA) and establish jurisdiction, (2) inform the court what legal relief the client is seeking and designate a country of removal, (3) identify if an interpreter is needed and update the client’s address, (4) file any applications for relief, and (5) schedule the individual (i.e. merits) hearing, which is when you will be presenting your case. 

3. The hearing notice and online case status should indicate if the hearing is virtual or in-person. It is possible to file a motion requesting the hearing be virtual, so contact your mentoring attorney if your client would prefer to appear virtually. If your hearing is virtual, you can access your Immigration Judge’s hearing link and access code here. Some judges allow the attorney to appear remotely but not the client. Reach out to your LSNYC mentoring attorney for details.

4. Before the MCH, carefully review the charging document (generally the Form I-862 Notice to Appear), to determine whether it is factually correct and legally sufficient. 
a. You should generally not concede charges that include any element of fraud (e.g. attempting to use a fraudulent passport or visa to procure entry into the United States). DHS has the burden of proving such a charge and there is usually a basis for contesting the fraudulent intent of the client.  
b. If your client is charged in removal proceedings as an “arriving alien,” argue that your client should properly be charged as alien “present” in the United States, or one who has made an entry, since they enjoy additional rights in removal proceedings and would not be automatically subject to mandatory detention if detained by ICE. 

5. You can view a mock MCH hearing here. A typical MCH may look like this:
IJ: Counsel, will you please state your names for the record?
ICE: NAME for the government.
Pro Bono Associate (PBA): NAME for Respondent.
IJ will ask about language and whether the client needs an interpreter, then about their address.
IJ: Do you concede proper service and waive a formal reading?
PBA: Yes, Your Honor.
IJ: How does Respondent plead?
PBA: We admit factual allegations 1 through 5 and concede the charge of removability. We respectfully decline to designate a country of removal, should removal become necessary, and we’re seeking relief in the form of asylum, withholding of removal and protection under the Convention Against Torture. 

Then, ICE will state client’s country and IJ will then designate the country of removal.

IJ may ask if the client wants to apply for voluntary departure as an alternative remedy. Answer “no” unless you have extensively discussed with your client and they would like voluntary departure. 

IJ schedules the individual hearing, which is the merits hearing where the client’s asylum claim will be heard.

6. If ICE makes an oral motion to pretermit proceedings based on asylum cooperative agreements or any other basis, object and request 30 days to respond and contact your LSNYC mentoring attorney to discuss next steps. 

· Tips for engaging with your client:

1. It is important to build rapport and trust with the client, even over the phone. One way to do this is to give verbal cues that you are listening and to use spoken language to convey patience and understanding, especially when they are talking about traumatic events.

2. Video calls can be helpful for building relationships with clients and allowing both sides to read non-verbal cues. While not all clients will have access to video calls, if your client does, consider using a platform familiar to them (i.e., WhatsApp or FaceTime instead of Zoom).

3. Provide client with an overview of the removal defense process and explain that you will continue to have meetings with them to prepare a detailed affidavit covering the harm they faced in their home country. It is helpful to tell your client up front if the meeting will cover difficult topics, and offer them breaks throughout as needed. 

4. Ask open-ended questions in the beginning.  Follow up with specific questions.

· Start organizing supporting documentation. Gather evidence to support your client's case, such as:
· Amendments to the I-589. If you need to make any changes to the I-589, you can submit a Word document with relevant changes or a whole new I-589 if there are many changes.
· Identify if client has any “derivative family members” (spouse or children) who should be added to the application. 
· Determine if client has any bars to asylum or negative factors that must be addressed. 

· Client’s biographical and immigration documents
· Birth certificate with translation
· Passport biographic page
· Other identity, government-issued picture ID
· Name and/or sex change order
· Complete copy of client’s passport (every single page)
· Marriage certificate
· Birth certificates of any children
· I-94 or other proof of last entry into the U.S.
· If your client filed after the one-year filing deadline, you must submit documentation to evidence they qualify for an exception. 

· Client’s affidavit
· This is the most important piece of evidence in your application packet. Think of it as your client’s written testimony and their cheat sheet for the asylum interview. 
· Immigration Equality has a great "dos and don'ts" for client affidavits, as well as a sample annotated declaration/affidavit. 

· Supporting affidavits
· Corroborating affidavits from individuals familiar with key facts in your client’s case. 
· Helpful things for supporting affidavits to corroborate:
· Client’s sexual orientation and/or gender identity
· Client’s past harm, either because they witnessed it or the client confided in them about it
· Any ongoing threats against the client

· Evidence that client is member of LGBTQ+ community or other asserted protected ground (HIV+ status, race, religion, nationality, political opinion, or membership in other particular social groups)
· Proof of membership in any LGBTQ organizations or attendance at LGBTQ+ events
· Evidence of hormone replacement therapy and/or other medical gender-affirming treatment
· Medical records confirming HIV+ status
· Supporting affidavits from current/former partners, family members and/or friends to confirm client’s identity

· Medical reports
· If your client sought medical attention after any instances of past persecution, submit copies of those medical reports.

· Police reports
· If your client was able to file a police report following instances of persecution, work with your client to obtain copies of those police reports.
· Many of our clients try to file police reports but are turned away, mocked, or even persecuted by the police instead. This should be discussed in detail in their affidavit since it is helpful evidence about the government’s inability/unwillingness to protect them.

· Other evidence of past harm, such as photographs of injuries or news articles or social media posts about the attacks.

· Expert reports (submit with copy of expert CV)
· Psychological evaluations can provide helpful corroboration, unearth important facts and contextualize the impact of mental health issues, especially if client failed to file within the one-year filing deadline. 
· Physicians for Human Rights organizes pro bono psychological evaluations.
· Other psychological and medical evaluation resources.
· Country conditions expert—typically not required where there is plentiful country conditions evidence available, but it can be very helpful when there is a lack of abundant country conditions evidence available or your claim is entirely future-fear based. Please contact your LSNYC mentor if you need a referral and to discuss whether a country conditions expert will be helpful in the claim.

· Country condition evidence index
· Please submit a detailed index of all relevant country conditions evidence to support your client’s case. 
· Helpful country conditions resources:
· Immigration Equality country conditions index library
· Refworld
· Asylos
· Canadian Immigration Refugee Board
· U.S. State Department's Human Rights Reports[footnoteRef:1]  [1:  Consider U.S. federal sources 2023 and prior. The newest resources may not be as robust due to cuts in federal funding. See https://freedomhouse.org/article/assessing-damage-changes-us-state-departments-human-rights-reports
] 

· Vecina
· Human Rights Watch
· Amnesty International
· ECOI.net

· Discretion
· If your client has ever been arrested or charged with any crime, you need to submit a certificate of disposition (or other evidence of how the charges were resolved) for each incident.
Asylum is discretionary, so prepare and provide evidence of the client’s positive involvement in the community, especially if there is criminal history. 
· TRANSLATIONS: All documents that are not in English must be accompanied with a translation that includes a signed, completed certificate of translation.

· Submit supporting evidence to the Immigration Court. All supporting documents must be submitted to the Immigration Court at least 30 calendar days in advance of the individual hearing, unless otherwise specified by the Immigration Judge. Please refer to the Immigration Court Practice Manual for specific instructions—each submission must comply with the rules or it will be rejected. Below is a list of documents that is typically needed for a complete submission before the individual hearing. You can find samples of each in our pro bono resources library:

· Cover Page and Certificate of Service — Each submission to the court should have a cover page that includes the client’s information and identifies what the submission entails, as well as a certificate of service. 
· Proposed Witness List and Motion for Telephonic Testimony — This notifies the court which witnesses you intend to call and why. If witnesses need to appear telephonically, prepare a motion for telephonic testimony.
· Legal Brief — This lays out all factual and legal evidence to establish your client qualifies for asylum. You need to raise all viable arguments or you waive them on appeal. 
· Table of Contents — The table of contents list out all the supporting evidence that is being provided to the Court.
· Motion to Request Interpreter — If necessary and one wasn’t requested at the master calendar hearing.

· Prepare for the Individual Hearing. The individual hearing is your client’s opportunity to demonstrate to the court that they are eligible for asylum or withholding or removal. IJs typically set aside 4 hours for the hearing. Please check out the extensive resources we have in our pro bono resources library to help you prepare. 

1. Make sure your client has completed biometrics. The Immigration Judge can’t render a decision without completed background checks. 

2. Review the Immigration Court Practice Manual to familiarize yourself with rules regarding filings with the court and hearings. 

3. Explain to the client what to expect at the hearing and schedule several sessions (and ideally a mock hearing) to help them prepare. Compose direct examination questions/topic areas and prepare the client and other witnesses for direct examination (steer clear of leading questions) and cross examination/questions from the IJ or DHS. 

4. NOTE ON CREDIBILITY: Your client’s credibility is the most important thing in their asylum case. Take great care to ensure that all details in the record are consistent. Facts in all supporting evidence should match—even minor inconsistencies could damage your client’s credibility. Keep that in mind as you draft your client’s affidavit and prepare them to testify. If they struggle with recalling specific dates, keep reference to timeframes general since a common DHS tactic on cross-examination is to attack credibility by trying to tangle clients up about specific dates and sequencing of events. 

5. Prepare a closing statement. Keep the closing statement succinct and remain flexible so you can incorporate arguments about any issues that may come up during the hearing.

6. Before the hearing, reach out to DHS attorney to discuss stipulations and narrow the issues. Contact your LSNYC mentoring attorney to discuss this. 

7. On the day of the hearing, be sure to bring originals of all documents in case the IJ or opposing counsel wants to see them.

8. The individual hearing is typically structured like this:
· If you have not had a chance to connect with the  DHS attorney assigned to your case before the hearing, many IJs will give you time at the start of proceedings to discuss stipulations and narrow issues.
· The IJ will then go on the record and will discuss preliminary issues (amendments/corrections to the I-589, order of witnesses, any stipulations, etc.)
· IJ will then admit all evidence into the record. This is your opportunity to object to any documentary evidence DHS has submitted.
· You will start with direct examination of your client.
· DHS will cross-examine your client—be prepared to object to any improper questions.
· Repeat with all witnesses.
· The IJ will often ask his or her own questions of the witnesses and the attorneys throughout the hearing.
· Ask the IJ for time to make a closing statement.
· The IJ will then either issue an oral decision or will reserve for a written decision, which can take anywhere from a few weeks to many months. 
· NOTE: If you run out of time to call all the necessary witnesses and need more time to present your client’s case, the IJ will schedule another individual hearing.

9. Sometimes IJs will try to rush through certain issues but remember that your job is to build the best possible record for your client in case the IJ denies asylum and you have to appeal. Be sure to articulate every viable argument and ensure all relevant evidence is on the record.

ASYLUM MANUALS: These manuals that explain the removal defense process and provide guidance on preparing for the individual hearing:
· Immigration Equality Asylum Manual
· National immigrant Justice Center (NIJC) Procedural Manual for Asylum Representation 
· Immigration Justice Campaign (IJC) Immigration Court Practice Guide: 
You can access other useful samples and preparation materials at the following:
· Center for Gender and Refugee Studies’ Technical Assistance Library: 
· They also maintain a list of country conditions experts

· Human Rights First’s resource library
· IJC’s index of samples
· NIJC’s resources
· Please notify your LSNYC mentoring attorney about any of the following developments as it could impact their immigration case:
· Client is arrested or detained
· Client is the victim of a crime
· Client marries a permanent resident or United States citizen
· Client's immediate family member becomes a lawful permanent resident or United States citizen
· Client leaves the United States, expresses a desire to return to the home country, or is planning a trip abroad
· Client is a victim of abuse by their permanent resident or United States citizen spouse, parent, or child 
· Client divorces their partner
· Child client is abandoned, neglected, or abused by a parent
· Client relocates to another jurisdiction in the United States
· A member of client's immediate family arrives in the United States after client's case is already pending
· Client receives training or a job that may qualify them for an employment-based visa
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