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ROADMAP TO THE HABEAS CORPUS CLINIC 

STEP 1. REVIEW TRAINING MATERIALS FROM LSNYC

· Review training & materials. Review training materials and templates/samples located in the pro bono library at:
https://www.legalservicesnyc.org/pro-bono-resources/immigration-resources/pro-bono-habeas-clinic/
Password: demandjustice

· Initial mentor meeting. After the training you will meet your LSNYC mentor either in a small group or individually for preliminary questions and to identify the main issues in the client’s case. 

STEP 2. CONTACT CLIENT AND MAKE INTRODUCTORY CALL 
· Schedule appointment. Make an appointment to talk to the client and arrange with your firm to find an interpreter if needed.  

· Topics for the call. Cover these points on the introductory call:

· Introduce yourselves and your roles (e.g., attorney, interpreter, paralegal). 

· Flag that this introductory call may take about 15 minutes. Confirm this a convenient time and that the client has privacy.
 
· Explain that because the client has an upcoming check-in, court date, or other point of interaction with ICE/USCIS/EOIR, they are at risk of being detained. The specific detention risk and client’s concerns can be discussed during a second, in-depth appointment with client. 

· Discuss the remote representation, scope of representation, and any paperwork that will be sent to the client to sign.

· The scope of representation is to prepare a habeas corpus petition to secure release if the client is detained. Success is not guaranteed, but this is a powerful tool to get court oversight of ICE’s actions. 


· Make sure you talk through the key provisions of your firm’s engagement letter and give the client the chance to ask questions.

· Address any client concerns and questions. 

· Schedule the next appointment. Set a two-hour window for an in-depth meeting to discuss the risk factors of detention, the client’s concerns in light of this risk, and to gather the background history of the case and information about the client for their declaration. This meeting can be in person or remote. If remote, discuss the client’s access to internet for zoom or whether phone is preferable. 

STEP 3. PREPARE FOR THE FIRST FULL CLIENT MEETING
At the next appointment you will gather facts to draft the client’s declaration in support of the Habeas Corpus Petition.  The declaration will include details about the client’s immigration history and eligibility, who they are as a person (age, familial and community connections) and demonstrate that they are not a danger to the community or a flight risk. Please see the Client Interview Guide for a list of questions to help guide the first client meeting.

· Review file & gather missing documents. Review the client file and identify missing information and documents to obtain prior to the interview. If you don’t have a complete copy of the client’s immigration file, follow these steps:

· If the client has/had a case in Immigration Court, get a copy of the client's file from the Executive Office of Immigration Review (EOIR) by submitting a request for their Records of Proceedings.
· If the client has filed any applications with U.S. Citizenship and Immigration Services (USCIS)and you don’t have copies of the filings or receipt notices, file a Freedom of Information Act (FOIA) request with USCIS to get a copy of the file.
· If the client has had any interactions with immigration enforcement, file a FOIA with Immigration and Customs Enforcement (ICE). 
· If the client has entered the U.S. multiple times or has ever been detained or turned back at the border, file a FOIA with Customs and Border Protection (CBP). 
· If the client has a criminal history, obtain certificates of disposition for each arrest and/or criminal charge. Here’s a guide on how to obtain certificates of disposition in each NYC borough. It’s also a good idea to do an FBI background check to get a clear picture of the client’s rap sheet. If possible, send the client to a PrintScan location where their fingerprints will be taken on the spot and you will get the rap sheet by email within days. The cost runs around $50.

· Identify claims & check in with LSNYC. Identify prospective claims and discuss with your LSNYC mentor possible grounds for the detention and what topics should be described in the affidavit to support potential habeas claims. Discuss a plan to gather missing documents. 

STEP 4. FIRST FULL CLIENT MEETING
Part I: Setting the stage

· Interpretation. If using an interpreter, note that interpretation is difficult work, particularly if traumatizing content is being explored. At the outset, confer with the interpreter about scheduling one or more breaks (about every 30-40 minutes). 

· Pacing. Discussing the subject matter at issue here is highly emotional for clients and sometimes for attorneys and interpreters. Offer the client breaks. Good preparation in advance of the client interview will also help difficult parts of the interview to go more smoothly, since you will be able to be more targeted and efficient.  

· Discuss risks. Discuss the risk of detention: Introduce heightened detention risk factors you have identified, and screen for other factors you may not be aware of.  Heightened risk factors include: 
· a final removal order; 
· criminal history, including arrests that did not result in criminal charges; 
· the government has the client’s travel document (i.e. passport) in its possession; 
· there is no barrier to removing client to the home country – i.e., there are normal diplomatic relations and there is no military or civil unrest (however, third country deportations are being undertaken, after assessing the case more fully, discuss this risk with your mentor); 
· the client has been present in the United States for less than two years.

· Law enforcement risks. Explain to the client the importance of avoiding any contact with law enforcement officials to protect themselves against ICE detention, since even very low-level offenses, arrests and citations can flag people to ICE and result in ICE detention or requests to report to an ICE office. 

· Discuss client concerns
· Some clients may choose to leave the United States, rather than be detained. You may raise the viability of client returning to home country, or another country. Factors that influence this decision may include presence of family or a support network in the home country; availability of persons either in the United States or at home to care for children; fears of being detained; healthcare issues. 
· This is a highly personal decision and the person may need time to think about it. 

· Detention preparation measures
· Introduce to the client to preparedness measures that they may want to take in light of the risk of detention. These may include:
· Creating a document to keep on their person that includes all important information about client in case of emergency;
· Obtaining U.S. passports for U.S. Citizen children;
· Power of attorney designation to manage matters such as property or a business owned by client;
· Standby guardianship or other familial designation for children. Take note of the current custody arrangement; and 
· Creating a safety plan.
· If your client is interested in any of these measures, discuss with your LSNYC mentor who can provide guidance and the appropriate forms. 

· Explain Habeas Corpus
· Explain the case in approachable terms. I.e., a federal court will determine whether the client’s detention is lawful and can order the client released. We may already believe the client is under threat of detention for wrongful reasons that would form the basis of the case. In addition, the government is often “sloppy” and does not follow proper protocols, which can create other grounds to get the client released from detention. 
· We cannot guarantee results, but this is a powerful tool to fight on behalf of the client. 

· Confirm Contact Information
· Verify client’s best method of contact. 
· Remind client to notify you immediately of any changes in contact information. 
· It is best to gather a trusted emergency contact person who is likely to know the client’s whereabouts. Make sure to verify what information can be released to this emergency contact person.
· Also obtain contact information of close family members and obtain client’s permission to share information about their case while in detention. 

Part II: Fact gathering for the client declaration

· Goals. The objective of this interview is to gather facts that illustrate the following:
· Immigration history. Learn the client’s immigration history in sufficient detail for the court to understand what the valid authority to detain is, particularly if the basis may be murky.
· Eligibility for immigration relief.  Identify the client’s eligibility for immigration relief (asylum, VAWA, U visa, etc.).
· Rights. Determine any points where the client’s rights were compromised.
· Identify sympathetic factors.  Identify and emphasize sympathetic factors that will encourage the court to release our client.
· Flight risk. Show the lack of flight risk or danger to the community. 
· Tip. It may be helpful to review sample declarations before the interview to see what facts are important to identify. You can find sample declarations on the resource page for this project. 

· Interview pointer. If the client has difficulty remembering certain details, ask them to pinpoint documents or life events (e.g., birth of children, marriages or even times of year) that may refresh their memory. You can return to murky topics at the subsequent declaration finalization interview. 

· Checklist of fact-gathering topics. (please see the Client Interview Guide for questions to guide this discussion)
· Client’s Immigration History
· Circumstances of entry into the United States: factors to emphasize include compelling reasons for migrating; any attempt to enter “lawfully”, i.e. using the CBP One App, or immediately presenting oneself for inspection so that fear-based claims could be pursued; 
· Any history of being detained and its impact on client (often, at the border);
· Details about client being released from detention including being released on their own recognizance or being subject to an order of supervision; 
· Proof regarding client’s presence in the U.S. for more than two years if this is a colorable issue; 
· Applications for relief and their basis and status;
· If a reasonable fear or credible fear interview is relevant, whether the interview has or has not taken place and the surrounding circumstances of that interview (when it occurred, was interpretation provided, etc.);
· Client’s history of reporting to any check-in appointment and lack of flight risk or criminal history;
· If there is a criminal history, you must acknowledge it in the declaration and emphasize what has happened since in the client’s life that demonstrates they are not a danger to the community. This could include the amount of time that has passed since their last conviction, ties to the community, any programs that participated in that suggest rehabilitation, changes they made in their life so that are no longer likely to commit crimes (e.g. sobriety, severing ties with people involved in crime, etc.), an expression of remorse and assurance that it will not happen again. 
· You will attach copies of all relevant and important redacted documents to the final client declaration, e.g. Notice to Appear, Asylum I-589 application, order of supervision, notices regarding processing status of applications, ICE check-ins, etc.

· Humanitarian claims (asylum, withholding, CAT)
· The events underlying such claims should be fully described here in the case of fear-based claims, since there is irreparable harm if client is removed.  
· If applicable, review their I-589 and discuss any discrepancies with your LSNYC mentor. 
· VAWA, U-visa and T-visa claims can also be described where relevant and strategic. 
· Sympathies: vulnerabilities to detention and medical issues or trauma or abuse history; children or other family members that depend on the client; U.S. citizen family members and community ties. 

· Set follow up. Schedule a follow-up interview of about one hour. You will use this time to make changes, to execute the final declaration and obtain the client’s signature with the interpreter if needed. Advise the client that you may be contacting them for follow-up questions to finalize the affidavit and obtain good times to reach them.  

STEP 5. PREPARE THE CLIENT DECLARATION 
· Draft the client declaration. Take a chronological approach with two to three topic headings to break up the content. 

· Identify gaps. Note any gaps in the narrative to address in a brief clarifying phone call with client.

· Identify potential redactions. Assess what redactions need to be made to preserve client confidentiality. Most likely to arise for supporting documents. Redact name, birthdate, and A-number. 

· Share draft with LSNYC. Provide draft declaration to your mentor for feedback, and seek input on any uncertain points, and especially any criminal history or arrests, and any potential discrepancies with the I-589 or other documents. 
STEP 6. SECOND FULL CLIENT MEETING: FINALIZE THE DECLARATION
· Arrange meeting. Arrange a second full meeting with the client to review the declaration, confirm accuracy, and address any final gaps or inconsistencies.
· Proceeding anonymously. Proceeding anonymously/on initials only in the case is advisable, and the default assumption. Confirm with client that they are comfortable with this approach. 
a. Proceeding on initials only for the public filing requires a motion, filed contemporaneously with the petition. Explain to client that if the motion is granted (very likely), an unredacted copy may be filed under seal. The unredacted copy will be accessible only to Court staff and the opposing party (here, the Government). The public will only have access to the redacted, “initials only” papers. A-numbers and birthdates will also be redacted. 
b. You can find templates for the motion to proceed on initials only and to seal in the pro bono library: 
https://www.legalservicesnyc.org/pro-bono-resources/immigration-resources/pro-bono-habeas-clinic/
Password: demandjustice

· Identify and address gaps/inconsistencies. Discuss any gaps or inconsistencies with the client and resolve them. 

· Certificate of interpretation. If using an interpreter, the interpreter reads the entire declaration to client and then executes a certificate of interpretation. See sample client declaration, including certificate of translation, in the pro bono library.

· Signature. Obtain client signature on finalized declaration, preparing copies with client initials only and a copy with the client’s full name. 
STEP 7. DRAFT THE HABEAS PETITION. 
· Prepare the following documents. Templates and samples can be found on the pro bono resource page:

1. Petition for Writ of Habeas Corpus 
· As indicated, leave “blanks” for the future circumstances of the potential detention.  
· Provide a copy with Plaintiff’s name by initials and an unredacted copy in word format. 
· You can find various samples in the pro bono library

2. Declaration of Client  
· Prepare an unredacted copy and a copy using client initials only. Provide in pdf format - fully executed with certificate of translation - and in word format. 
· Compile exhibits to Client Declaration 
· Prepare redacted and unredacted versions in pdf format. Be sure to redact birthdates and A-numbers. 

3. Notice of Motion to Proceed by Initials and to Seal  
· Include the following:
· Memorandum of Law
· Attorney Declaration
· Proposed Order
· Provide in Word format. 

4. Temporary Restraining Order (TRO) Filing
· Include the following:
· Memorandum of Law
· Proposed Order
· Provide in Word format.

5. Request for Issuance of a Summons 
· Include an attached rider listing addresses of presumed respondents. [Make sure party names are correct in template.] 
· Indicate Plaintiff’s name by initials only. 
· Provide the summons in pdf format with rider in word format. 
· You can use the SDNY form here. 

6. Civil Cover Sheet from SDNY site here.  

· Send draft documents to LSNYC for review. 
STEP 8. FINALIZING THE WORK
· Final input from LSNYC. LSNYC will provide feedback on your draft materials within two weeks and will return for a meeting with the team to discuss them.
· Finalize and distribute documents. Input LSNYC edits and finalize the documents. Send them to LSNYC and to the pro bono team at your law firm. 
IF YOUR CLIENT IS DETAINED:
· Mobilize quickly – time is of the essence! 
· Draft an attorney declaration. Ideally your client would be accompanied by an attorney to their check-in or other event that puts them at risk of detention. The attorney that accompanied them should draft a declaration detailing the circumstances of the client’s detention and any communications they had before after the client was detained with ICE. If there are communications, include those as exhibits to the attorney declaration.
· Finalize and File the Petition, Declarations and Supporting Exhibits and the Motion for a TRO. Add any facts around the circumstances of client’s detention. 
· Finalize all other court papers.  In order of priority, finalize the motion to proceed by pseudonym/initials, the civil cover sheet and then the request for summons. 
· File on SDNY ECF. 
· Depending on the circumstances and the risk of imminent removal, you may want to call the Clerk’s Office to alert them to the emergency filing. 
· Email a copy of the petition to the head of the immigration unit at the U.S. Attorney’s Office for the Southern District, as of 10/10/25, Brandon Waterman, brandon.waterman@usdoj.gov. 
· Once the summons are issued, effectuate service according to the FRCP. 
· Monitor your client’s whereabouts on the ICE Detainee Locator at https://locator.ice.gov/odls/#/search (note that this locator has been very unreliable in recent months). 
ADDITIONAL CONSIDERATIONS IF YOU REPRESENT THE CLIENT IN THEIR UNDERLYING IMMIGRATION CASE
· Plan for the ICE Check-in or immigration court date. Consider whether there is any basis to reschedule or continue the appointment or hearing and plan to accompany the client if they must appear.
· Seek input from your mentor on who will accompany the client to the appointment or hearing, when to arrive, and whether to bring children or not, so you can advise client fully on this.
· Be prepared to oppose any motions to dismiss or terminate proceedings at immigration court hearings.

· Removal case considerations. If your client has an old order of removal or is otherwise in removal proceedings, discuss with your LSNYC mentor what additional motions may need to be filed in immigration court. 
· If your client has an old order of removal and has an immigration application pending, it may be appropriate to file a motion to reopen and to request an emergency stay of removal with the Immigration Court or Board of Immigration Appeals. 

· Discuss with your LSNYC mentor if your client is eligible for a bond hearing
· If the client is eligible for a bond hearing, start preparing the following:
i. Evidence the client is not a flight risk or danger to the community. A quick-start guide and evidence checklist are here. Helpful guide on preparing this evidence and important issues to consider can be found here.  
ii. Motion for bond hearing to file with the detained docket. Contact your LSNYC mentor for samples.
iii. Client’s testimony, other witness testimony, and arguments you plan to present at the bond hearing. Guidance on preparing for the bond hearing can be found here.
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